I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S
I N RE:

ROBERT KOEHLER and
DANA KOEHLER,

Bankruptcy Case No. 99-32350

N N N N N N

Debt or s.
)
)
DONALD M SAMSON, Trustee, )
)
Plaintiff, )
)
VS. ) Adversary Case No. 00-3057
)
FORD MOTOR CREDI T COVPANY, )
)
Def endant . )
OPI NI ON

Thi s matter havi ng cone before the Court on a Conpl ai nt to Avoid
Preferential Transfer filed by Trustee, Donald M Sanson; the Court,
havi ng heard argunent s of counsel and bei ng ot herwi se ful ly advi sed in
the prem ses, nmakes the fol |l owi ng fi ndi ngs of fact and concl usi ons of
| aw pur suant to Rul e 7052 of t he Federal Rul es of Bankruptcy Procedure.

On August 17, 1999, Debtors filed for relief under Chapter 7 of
t he Bankruptcy Code. Prior totheir Chapter 7 bankruptcy filing, the
Debtors, on May 8, 1999, purchased and received possession from
Koetting Ford a 1999 Ford Wndstar LX, for the sumof $21,673. Debtors
enteredintoaretail installnent contract for purchase of the vehicle

with Koetting Ford, and the contract was subsequently assigned to



Def endant, Ford Motor Credit Conpany. The face of thetitle indicates
that thelieninfavor of Ford Mtor Oredit Conpany was recorded on t he
titleonJune 24, 1999. The records of the Secretary of State for the
State of Illinois showthat the applicationfor title was received by
t he Secretary of State on June 1, 1999, and val i dated by t he Secretary
of State on June 2, 1999, a period nore than 21 days after the date of
t he purchase of the subject vehicle and wit hin 90 days of t he dat e of
filing of the Debtors' bankruptcy petition.

I n his Conplaint, the Trustee seeks to avoid the |lien of Ford
Mot or Credit Conpany on t he 1999 Ford W ndst ar as bei ng preferenti al
under 11 U.S.C. § 547(b), which states:

(b) Except as provided in subsection (c) of this
section, the trustee may avoi d any transfer of an i nterest
of the debtor in property -

(1) to or for the benefit of a creditor;

(2) for or onaccount of an ant ecedent debt owed
by the debtor before such transfer was nade;

(3) nmade while the debtor was insolvent;
(4) nmade -

(A) onor within90 days before the date of
the filing of the petition; or

(B) between ni nety days and one year before
the date of thefiling of the petition, if such
creditor at the tine of such transfer was an
i nsider; and

(5) that enabl es such creditor toreceive nore
t han such creditor would receive if -

(A) the case were a case under chapter 7 of
this title;



(B) the transfer had not been nmde; and

(C) suchcreditor recei ved paynent of such
debt to the extent provi ded by t he provi si ons of
this title.

Pursuant to 11 U . S.C. 547(c)(3):

(c) The trustee may not avoi d under this section a
transfer - .

(3) that creates asecurityinterest in property
acquired by the debtor -

(A) tothe extent such security interest
secures new val ue that was -

(i) given at or after the signing of
a security agreenent that contains a
description of such property as col |l ateral;

(ii) given by or on behalf of the
secured party under such agreenent;

(i) gi ven t o enabl e t he debt or
to acquire such property; and

(iv) in fact used by the debtor to
acquire such property; and

(B) that is perfected on or before 20 days
after the debtor receives possession of such
property;

It isthe position of Defendant, Ford Mbtor Credit Conpany, that
every attenpt was nmade to perfect thelien of Ford Motor Credit Conpany
wi t hin 20 days of the date of purchase of the subject vehicle, thus
maki ng the |ien unavoi dable pursuant to 11 U.S.C. § 547(c)(3).

Perfection of asecurityinterest inavehicleis governedby Illinois

| aw under 625 | LCS 5/3-202, which states:



(a) Unless excepted by Section 3-201, a security
interest inavehicleof atype for whichacertificate of
title is required is not valid against subsequent
transferees or |ienhol ders of the vehicl e unl ess perfected
as provided in this Act.

(b) Asecurityinterest is perfected by the delivery
tothe Secretary of State of the existing certificate of
title, if any, anapplicationfor acertificate of title
cont ai ni ng t he nane and address of the |Ii enhol der and t he
required fee. It is perfected as of the tinme of its
creation if the delivery is conpleted within 21 days
thereafter, otherwise as of the time of the delivery.

The evidence inthis caseindicates that the applicationfor title
and request to have the lien of Ford Motor Credit Conpany noted onthe
titletothe subject vehicle was originally nmade to the Secretary of
State's OFfice on May 19, 1999, within 20 days of the date of the
pur chase of the vehicle. However, the evidence al soindicates that the
applicationfor title was not validated by the Ofice of the Secretary
of State until June 2, 1999, a period in excess of 20 days fromt he
dat e of purchase and wi t hi n 90 days of t he date of Debtors' bankruptcy
filing. The only evidence before the Court concerningwhy thetitlein
guestion was not validated until June 2, 1999, is the testinony of
Donal d A. Kerber, Legislative Liason for the Vehicle Services
Department of the OFfice of the Secretary of State. M. Kerber's
testinony i ndi cates that, for sone reason, the original application for
title hand-deliveredtothe Ofice of the Secretary of State on May 19,
1999, by aremttance agent, was initiallyrejected andthat thetitle

appl i cation was not thenresubmtted until June 1, 1999, and val i dat ed

by the Secretary of State on June 2, 1999.



It is Ford Motor Credit Conpany's positionthat delivery of the
title application actually took place on May 19, 1999, and, thus,
pursuant to 625 1 LCS 5/ 3-202, perfection of Ford Motor Credit Conpany's
security interest occurred on May 19, 1999, which was the ti ne of
delivery of thetitle application. Based uponthe only uncontroverted
evi dence beforeit, the Court nust conclude that delivery of thetitle
application did not occur on May 19, 1999, dueto the fact that the
Secretary of State's O fice didnot accept thetitle application, but
rather rejected it, causing the need for its resubm ssion. The
evidence is clear that thetitle applicationwas not resubmtted until
June 1, 1999, a date well within 90 days before the filing of the
Debt ors' bankruptcy petition and in excess of 20 days after the date
Debt or s recei ved possessi on of the subj ect vehicle. As such, the Court
concludes that the Trustee has proven all of the elenments of
preferential transfer pursuant to 11 U. S.C. 8§ 547(b), and that the
transfer inquestion does not fall wi thin the exceptionset forthin1l
US. C 8§ 547(c)(3). Thus, the Trustee's Conplaint to Avoid
Preferential Transfer as to Def endant, Ford Motor Credit Conpany, mnust

be al |l owed.

ENTERED: August 28, 2000.

/sl GERALD D. FINES
United States Bankruptcy Judge



